IN THE UNI TED STATES DI STRI CT COURT
FOR THE M DDLE DI STRI CT OF PENNSYLVANI A

TWO Rl VERS TERM NAL, L.P.
Plaintiff

VS. : CVIL ACTION NO 1:CVv-97-1595

CHEVRON USA, | NC.,
Def endant

MEMORANDUM

| nt r oducti on.

In counts Il, I1l, and VI of the conplaint, the
plaintiff, Two Rivers Termnal, L.P., has set forth clains under
federal and state environmental statutes. The suit arises from
pet rol eum contam nation at a gasoline and fuel oil term nal
formerly owned and operated by the defendant, Chevron U S. A, Inc.
(CUSA), and now owned by the plaintiff.

Count Il sets forth a claimunder the Pennsyl vani a
Storage Tank and Spill Prevention Act (the Tank Act), 35 P.S. §
6021. 101- 6021. 2104 (Purdon & Purdon Supp. 1999-2000); count 11
under the Pennsyl vania Hazardous Sites C eanup Act (PaHSCA), 35
P.S. 8 6020. 101-6020. 1305 (Purdon & Purdon Supp. 1999-2000); and
count VI under the Resource Conservation and Recovery Act of 1996
(RCRA), Pub. L. No. 94-580, 90 Stat. 2795 (codified in scattered
sections of 42 U.S.C).



Def endant, Chevron U.S. A, Inc. (CUSA), has noved to
di sm ss these counts for lack of jurisdiction by arguing that the
plaintiff failed to give the notice required by the statutes
before suit was filed. W consider the notion as nore properly
treated as one for sunmary judgnent. We will exam ne the notion

under the well -established standard. See Showalter v. University

of Pittsburgh Medical Center, 190 F.3d 231, 234 (3d GCr. 1999).

1. Background.

Each of the statutes contains a notice provision. The
Tank Act sets forth the follow ng provision for the plaintiff’s
clai munder 35 P.S. § 6021.1305(c): “[n]o action pursuant to
subsection (c) may be commenced prior to 60 days after the
plaintiff has given notice, in witing, of the violation to the
departnent and to any alleged violator.” 1d. at § 1305(d).
PaHSCA sets forth the follow ng provision for a claimunder the
citizen-suit provision of section 6020.1115(a): “No action may be
commenced under this section prior to 60 days after the plaintiff
has given notice to the departnment, to the host municipality and
to the alleged violator of this act . . .” 1d. § 6020.1115(b).
RCRA sets forth the follow ng notice provision for a citizen-suit
under 42 U.S.C. 8 6972(a)(1)(B): "[n]o action may be comrenced
under subsection (a)(1)(B) of this section prior to ninety days
after the plaintiff has given notice of the endangernent” to the

Environnental Protection Agency (EPA), the state in which the



al | eged endangernent may occur and the alleged violator. |d. at
8§ 6972(b)(2)(A).

In addition to the statute, an adm nistrative regul ation
provi des specific guidance on how notice is to be given for a RCRA
citizen suit. In pertinent part, it states:

(a) Notice of intent to file suit under
subsection 7002(a) (1) of the Act shall be
served upon an alleged violator of any permt,
standard, regulation, condition, requirenent,
or order which has become effective under this
Act in the foll ow ng nmanner:

(1) If the alleged violator is a private

i ndi vi dual or corporation, service of notice

shal | be acconplished by registered nail

return recei pt requested, addressed to, or by

personal service upon, the owner or site

manager of the building, plant, installation,

or facility alleged to be in violation. .

If the alleged violator is a corporation, a

copy of the notice shall also be mailed to the

regi stered agent, if any, of that corporation

in the State in which such violation is

al |l eged to have occurred.

40 CF.R 8§ 254.2(a).

CUSA is a subsidiary of Chevron Corporation (Chevron)
but has al ways been, and renains, a separate and di stinct
corporation. Both corporations have an address on Market Street
I n San Francisco, California.

M ndful of the notice provisions of the statutes, Two
Ri vers mail ed notices on several occasions. On Decenber 3, 1991,
the plaintiff sent Chevron's |legal departnent a certified letter,
noti fyi ng Chevron of the environnmental contam nation and i nvoki ng

RCRA and the Tank Act. On July 29, 1992, Two Rivers sent a
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certified letter to the EPA and the Pennsyl vani a Departnent of
Envi ronnent al Resources (PaDER) (now the Pennsyl vani a Depart nent
of Environnental Protection (PaDEP)), notifying these governnent al
agencies of the contam nation. The next day, July 30, 1992, the
plaintiff mailed Chevron's chief executive officer a certified
letter formally demanding a cleanup of the site. Al nobst two years
later, on July 8, 1994, the plaintiff mailed Chevron's chief
executive officer another certified letter, again formally
demanding a cleanup of the site. On the sane day, it sent a
certified letter to the EPA and PaDER, again notifying these
gover nnental agencies of the contam nation

These notices gave rise to correspondence from Chevron
concerning the site. After the Decenber 1991 notice, Chevron's
managi ng environnental counsel wote a letter on April 7, 1992,
informng Two Rivers that Chevron's policy was not to settle
environnmental clains |ike Two Rivers'.

After the July 1992 notices, a |lawer for Chevron wote
an August 1992 letter to the agencies, responding to the charges
and noting that Chevron had sold the property to a third party,
Cunberl and Farns (which had sold it in turnto Two Rivers). Al so,
a lawer for CUSA (but referring to it as "Chevron") proposed in a
June 1993 letter that CUSA, Two Rivers and Cunberl and Farns
prepare a renedial action plan and then negotiate about funding

it. Then, in March 1994, PaDER responded to an earlier letter in



March 1994 from Chevron's | awer concerning Chevron's proposed
cleanup activities at the site.

After the July 1994 notices, Two Rivers' |awer and
Chevron's |lawer traded a series of letters in July 1994
concerni ng what cleanup activity each conpany woul d undert ake at
the site. Additionally, Chevron's |lawer again wote to the
agenci es, responding to the charges and updati ng Chevron's
attenpts to resolve the matter. In 1995, there was an exchange of
|l etters between Two Rivers' |awer and Chevron's |awyer concerning
remedi ati on and attenpting to resolve the dispute.

This lawsuit was filed on Cctober 20, 1997.

[11. Discussion.

CUSA argues that the citizen-suit notices Two Rivers
i ntended as the notices for CUSA are deficient as to all the
cl ai rs because the notices were addressed to Chevron Corporation
alone. No notice was ever sent to defendant CUSA, Chevron U S A
Inc., Chevron Corporation's independent subsidiary. CUSA

mai ntains that under Hallstromv. Tillanpok County, 493 U.S. 20,

110 S. . 304, 107 L.Ed.2d 237 (1989), the notice provisions are
jurisdictional and nust be strictly conplied with. Moreover,

Hal | strom applies not only to the federal claimunder RCRA but
also to the state clains under the Tank Act and the PaHSCA.

Hence, in the absence of a notice to CUSA, all three clai ns nust



be di sm ssed because of Two Rivers' failure to conply strictly
with the notice requirenents.

W di sagree with the defendant that Hall strom deci ded
that a citizen-suit notice provision was jurisdictional. As the
plaintiff points out, the Suprene Court specifically declined to
rule that the provision at issue there, the RCRA notice provision,
was jurisdictional, deciding instead that under the literal terns
of the section it was nore accurately described as a condition
precedent to bringing suit, one that had to be strictly conplied
with. Hallstrom 493 U.S. at 31, 110 S.Ct. at 311, 107 L.Ed.2d at
249 ("In light of our literal interpretation of the statutory
requi renent, we need not determ ne whether 8§ 6972(b) is
jurisdictional in the strict sense of the term").

Qur conclusion that Hallstromdid not confer
jurisdictional significance on the statutory |anguage, nakes it
easy to also reject the defendant’s other contention, that
Hal | strom controls the interpretation of the state notice
provi sions. Because federal courts do not have the power to

authoritatively construe state legislation, see United States v.

Thirty- Seven Phot ographs, 402 U S. 363, 91 S.C. 1400, 28 L.Ed.2d

822 (1971); Virginia Society For Human Life, Inc. v. Caldwell, 152

F.3d 268, 270 (4th Cr. 1998), state courts are not bound in the
interpretation of their own statutes by federal construction of

simlar federal statutes.



I ndeed, even if Hallstromhad interpreted section
6972(a) in a jurisdictional sense, the state courts would
nonet hel ess be free to interpret their own notice provisions. W
do not accept CUSA's non sequitur that "the notice and del ay
requi renent could [not] be a jurisdictional prerequisite for one
envi ronnmental statute but not another.™ (Supporting brief at p.

11) (brackets added). See ASARCO Inc. v. Kadish, 490 U S. 605,

617, 109 S.Ct. 2037, 2046, 104 L.Ed.2d 696, 715 (1989)(state
courts could entertain a case even if a federal court would not do
so under federal rules of standing that would elimnate federal -
court jurisdiction).

Thus, as the plaintiff has done, we will exam ne the
adequacy of the notice under each statute and the state or federal

cases interpreting each notice provision.

A.  The PaHSCA d aim

I n opposing CUSA's notice argunent, Two Rivers asserts
t hat CUSA m sconstrues its PaHSCA claim It is not seeking
redress under 35 P.S. 8§ 6020. 1115, which requires notice before
suing for personal injury or property damage. Instead, it is
suing under 35 P.S. 88 6020. 702 and 6020.1101 to recover Two
Ri vers' past and future response costs. The |atter provisions
have no notice requirenment and hence such a requirenent cannot be
used to bar those clains. In support, the plaintiff cites, anong

ot her cases, M&M Realty Co. v. Eberton Ternminal Corp., 977 F




Supp. 683, 688-89 (MD. Pa. 1997)(Caldwell, J.); Keystone Coke

Conpany v. Pasquale, 1999 W. 126917 at *3 (E.D. Pa. 1999)(citing

M&M Realty Co.); and Keystone Chenical Co. v. Myer Pollock Steel

Corp., 1993 W. 101291 (E.D. Pa. 1993), in which the courts,

i ncludi ng the undersigned, ruled that the notice provision of
section 1115 does not apply to clainms for response costs. Two

Ri vers concedes that it cited section 6020.1115 in its conpl aint,
al ong with sections 6020. 702 and 6020. 1101, but it maintains it
did so nerely for the sake of conpl et eness.

In reply, CUSA clarifies that it is seeking dism ssal
only of that portion of count IIl seeking relief under section
6020. 1115.

Thus, there is no dispute for the court to resolve here.
CUSA is not attacking the PaHSCA cl ai m based on sections 6020. 702
and 6020. 1101, which can proceed, in any event, because no notice

is required before suing under these sections. See M&M Realty

Co., supra. However, we will dism ss the PaHSCA cl ai m based on

section 1115 since the plaintiff now denies seeking relief under

t hat secti on.

B. The Tank Act d aim

As noted, CUSA has argued that Hallstrom applies here
and requires dism ssal of the Tank Act clai m because CUSA, as
opposed to Chevron, received no notice of the purported Tank Act

violation, as required by 35 P.S. § 6021.1305(d). As al so noted,



however, since this is a state-lawclaim we will ook to state
| aw t o deci de the adequacy of the notice.

I n opposing CUSA's notion, Two Rivers provides four
reasons why the Tank Act clai mshould proceed. First, notice is
not required before filing suit on a Tank Act clai mwhen at | east
one party has already started a cleanup. As reasoned by the
Pennsyl vani a Superior Court:

The purpose of this notice requirenent is to

bring about a pronpt cleanup. By requiring

notification it is hoped that a cl eanup

programw || begin before a private action is

commenced in an effort to force such cl eanup.

However, in a case such as this, where the

cl eanup i s being done by another, the property

owner, no purpose is served by requiring

noti ce.

Smith v. Waver, 445 Pa. Super. 461, 477, 665 A 2d 1215, 1223

(1995). The plaintiff points out that, before suit was brought,
Two Rivers had begun work on the site and CUSA had perforned sone
analysis at the site. Hence, no notice was required here.

Second, Two Rivers argues that, as the owner of the
affected property, it has a legal interest imediately affected by
CUSA' s violation that excuses the notice requirenment. Citing

Gaham G| Conpany v. BP G| Conpany, 885 F. Supp. 716 (WD. Pa.

1994), it relies on the Tank Act provision requiring no notice
when the violation "would i medi ately affect a | egal interest of
the plaintiff." 35 P.S. § 6021.1305(e).

Third, again citing G aham the plaintiff contends that

noti ce under the Tank Act does not have to cone fromthe
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plaintiff; it is sufficient that notice cane from CUSA when it
filed its closure report listing conditions at the site.

Fourth, in any event, notice was given to CUSA in two
ways. The first way was by the notices sent to Chevron. Two

Ri vers maintains that the sane situation arose i n Darbouze v.

Chevron Corp., 1998 W. 42278 (E.D. Pa. 1998), and that the court

held there that notice directed to Chevron, and mailed to CUSA' s
address, was sufficient notice to CUSA under the Tank Act. The
second way was by the nunerous |letters exchanged from 1992 t hrough
1994 by Two Rivers' |awers and Chevron's | awers discussing how
the parties woul d undertake renedi ati on.

We need not address any of these argunents. The record
shows that CUSA did receive notice well in advance of the suit.
On June 23, 1993, a lawer for CUSA wote Two Rivers' |awer
concerning a neeting held earlier in June by the two | awers with
the PaDEP. The neeting' s purpose was for the devel opnent of a
remedi al action plan for the site. In the letter, the | awer
wites the followng: "This matter has been reviewed with ny
client, Chevron U S A, Inc., who offers the follow ng response:"
(Two Rivers' Supplenmental Appendix to CSM-1, exhibit 8 to exhibit
B). Cdearly then, by the date of this letter, CUSA had noti ce,
regardl ess of howit received it, probably by way of Chevron.
Unl i ke RCRA, PaHSCA has no regul ation detailing how notice nust be
given, only that it be given. Since CUSA actually received notice

here, and since the Pennsylvania courts as exenplified by Snith
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deal with the notice requirenent pragmatically (indeed, in Smth

not even requiring notice), the PaHSCA cl ai m can proceed.

C. The RCRA daim

The defendant al so asserts that Hallstromrequires
dismssal of the RCRA claim |In Hallstrom deciding on a litera
interpretation, the Suprene Court ruled that RCRA s notice
provi sion had to be strictly conplied with, and | eft no discretion
with the district court as to conpliance with its requirenents.
Hence, the Court held in that case that the RCRA suit had to be
di sm ssed when the statutorily required notice to governnenta
agencies was given after suit was filed, even when the district
court stayed the suit for period of tinme prescribed by the notice
provi sion. Even though the stay seemngly fulfilling the object
of the notice requirenent, giving agencies tine to deci de whet her
to enforce the statute thereby obviating the need for a citizen
suit, the Court required dismssal, even after years of litigation
and a determ nation on the nerits. It applied the general rule
that "if an action is barred by the terns of a statute, it nust be
dismssed." 493 U S. at 31, 110 S.C. at 311, 107 L.Ed.2d at
249.1

ICitizen suits brought pursuant to Section 7002(a)(1)(A) of RCRA, to
address alleged violations of the statute, are subject to a 60-day del ay
period. 42 U.S.C. 8 6972(b)(1)(A). Citizen suits instituted against a person
solely on account of that person’s status as one who allegedly is or was
involved in the handling, generation, transportation, treatment, storage or
di sposal of solid or hazardous waste, which may present an inmm nent and
substantial endangerment, are subject to a 90-day period of delay under Section
7002(b)(2)(A) of RCRA, 42 U.S.C. 8§ 6972(b)(2)(A).
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CUSA argues that a simlarly strict approach here
requires dismssal of the RCRA claim The defendant naintains
that Two Rivers has not strictly conplied with the statute because
it never gave formal notice to CUSA of the claim CUSA al so
asserts that Hallstromelimnated constructive notice as
satisfying the notice requirenment. In support of the latter

argunment, it also cites Walls v. WAste Resource Corp., 761 F.2d

311, 317 (6th Gr. 1985); and Reeger v. MI| Service, Inc., 593
F. Supp. 360, 362 (WD. Pa. 1984).

W fail to see how Hallstrom controls the RCRA notice
issue in this case. In Hallstrom the plaintiff gave notice to
the alleged violator but not to the EPA or the state environnental
agency. The plaintiff filed suit a year later. Then the
plaintiff gave notice to the agencies, after the defendant's
notion for sunmmary judgnent raised the issue. The district court
ruled that the postfiling notice satisfied the statute by deciding
that the agenci es woul d have 60 days to determne if they would
i ntervene, thereby fulfilling the purpose of the notice
requirenent. As noted above, the Suprenme Court disagreed and
deci ded that notice had to conme before suit was filed.

In the instant case, on the other hand, notice was given
before suit was filed, and the issue presented here, whether
notice to CUSA's parent was sufficient notice to CUSA, is

different fromthe one in Hallstrom W have already decided that
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CUSA did, in fact, receive notice, and before suit was filed, so
Hal | strom does not apply here.

The defendant al so argues that Hallstrom bars
constructive notice. W are not sure what CUSA neans by
constructive notice. |Its citation to Walls indicates that it
means knowl edge of the environmental violations. See Walls, 761
F.2d at 315. However, the plaintiff here is not relying on CUSA s
know edge of the violations but on actual notice given by Two
Ri vers to Chevron, notice that we have found made its way to CUSA

In any event, Hallstromdid not deal with constructive
notice, only with whether a plaintiff had to conply with the clear
requi renent of the notice provision that notice be given before
suit was filed. The plaintiff in Hallstromdid not argue that the
agenci es had notice by way of their know edge of the environnental
conditions at the site.

As to Walls and Reeger, they are distinguishable. 1In
nei ther of these cases was notice attenpted. In Walls, the

plaintiffs tried to substitute "constructive notice,"” know edge of
the conditions, for the notice required by the statute. In
Reeger, the plaintiffs tried to rely on "oral conplaints” to the
agencies without attenpting to justify lack of notice to the
private party being sued. Conversely, the plaintiff here did give
witten notice under the statute. Although this notice went to
Chevron, it did find its way to CUSA, as shown by CUSA' s

participation in discussions about cleanup.
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I n reaching our conclusion that notice was sufficient

here, we decline to foll ow Darbouze v. Chevron Corp., 1998 W

42278 (E.D. Pa. 1998). Darbouze is simlar to the instant case
because the plaintiff there, as here, notified Chevron for a CUSA
environmental site. |n Darbouze, the court held that failure to
comply with 40 CF. R 8 254.2(a), the regulation detailing how
notice is to be nade, required dism ssal of the action. 1In

Dar bouze, the court noted the follow ng violations of the notice
regulation: (1) using regular mail to send notice to CUSA's in-
house counsel; (2) sending notice to Chevron, although by
registered mail at CUSA' s principal place of business; and (3)
failing to send the notice to CUSA's regi stered agent in

Pennsyl vania. The court cited Hallstromas authority for
rejecting the noti ce.

However, Hallstromdid not hold that a RCRA plaintiff
had to conply with the adm nistrative regulation dealing with
notice. Certainly, the regulation provides specific guidance on
how to acconplish notice, but the statute only requires notice,
not any particular formof notice. As noted, CUSA did receive
notice here, so we will not dismss this suit because the notice
did not conformto section 254.2(a). W acknow edge that
conpliance with section 254.2(a) is preferable and eli m nates

di sputes over notice, but we cannot agree that it is necessary.
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W will issue an appropriate order.

WIlliam W Cal dwel |
United States District Judge

Date: March 27, 2000
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE M DDLE DI STRI CT OF PENNSYLVANI A

TWO Rl VERS TERM NAL, L.P.,
Plaintiff

VS. : CVIL ACTION NO 1:CVv-97-1595

CHEVRON USA, | NC.,
Def endant

ORDER

AND NOW this 27th day of March, 2000, it is ordered
that the defendant’s notion to dismss (doc. 62) counts II, 111,
and VI of the conplaint on the basis of lack of notice, treated as

a notion for summary judgnent, is denied.

WIlliam W Cal dwel |
United States District Judge

FI LED: 3/27/00



